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his volume contains a dedication of the whole werk te 
William Johnson, Esq. by which it appears, that its author has 
been a Judge at Law and in Equity, in the state of New York, 
for the period of twenty-five years. The term of his judicial 
life would have been protracted for many years more, but for 
in unwise provision in the constitution of the state, which 
made it necessary for him to retire from the equity bench, 
when in the full exercise and amid the imposing display, of 
hose mental faculties and resources which rendered him a mo- 
del of juridical ability and learning. 

The regrets occasioned by the premature termination of the 
yadicial life of Mr. Chancellor Kent were not confined to his 
own state. In these regrets the profession, from one end of the 
United States to the other, sincerely participated. Indeed the 
event was very generally and very properly regarded as a pub- 
lic misfortune. It would, however, argue a very querulous dis- 
position, to repine at his retirement, since the profession and 
F the public have been presented with the fruits of his learned 
leisure—a thorough, systematic, and elegant delineation of the 
capacious and luxuriant field of American Law. This work 
must, if possible, exalt still higher the character of its author, 
1s a profound and patient lawyer, an erudite scholar, and sound 
philosopher, 

The first three volumes of “Commentaries on American 
Law’’ have so long been before the public, that we shall now 
make only a brief reference to their subjects and arrangement. 
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The first volume commenced with a succinct and lucid view of 
the law of nations as now settled; and to this succeeded an ex 

position of the principles which compose the code of public 
law; and a particular examination of the government of the 
United States. Then followed, a discussion of the doctrines 
of personal rights, and of the domestic relations. Next in 
order is an admirable commentary upon the laws of perso 

nal property; and next to this, the faithful delineation of that 
interesting, and no less useful branch of private jurispru 

dence—the law-merchant. Prior to the publication of the vol 

ume before us, the only attention which the author bestowed 
upon the peculiar and complicated doctrines of the law of reas 
property, was a single chapter devoted to the origin and estab- 
lishment of feudal tenures upon the continent of Europe, their 
history in England, and their applicability in the United States 

With regard to the concluding volume of “ Commentaries on 
American Law,” just published, we assert, without hesitation, 
that it exhibits the same striking indications of native genius, 
and of juridical learning, which characterize the preceding vol- 
umes, and which gave uncommon weight to the judicial opi 

nions of their author. But we cannot in justice refrain from 
a further commendation of the volume before us. We think 
most sincerely, that no writer upon the complicated and be- 
wildering doctrines of the law of real property (not excepting 
even Sir William Blackstone) has ever before discussed those 
doctrines in so instructive and attractive a manner. ‘Though 
intended almost exclusively for professional readers, and though 
confined to the most abstruse topic known to the law, yet no 
gentleman of liberal studies, can peruse this production with 

out acquiring much valuable knowledge, and at the same time 
an increased expansion of mind. ‘The author, it is very true, 
has thrown together astonishing masses of judicial and extra- 
judicial authorities, which when separately viewed are as un- 
sightly and as rough hewn as need be; but he has so skilfully 
piled and presented them, that the whole building commands 
our admiration. 

Every professional man is fully sensible of the necessity, 
imposed upon every writer on the American law of real 
property—-who does full justice to his subject—of searching 
into the black lettered relics of the common law. The volume 
before us, (if we may be allowed to borrow the figurative lan- 
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guage which has been applied to the decisions of the author), 
“ has traced back the magnificent streams of jurisprudence to 
their fountains; lying dark and obscure amidst the rubbish of 
monkish retreats, and stealing silently from the chivalric heights 
of feudal grandeur.”! We may add, that the author of the 
“ Commentaries” has minutely analyzed those streams, pre- 
cisely ascertained, and fully disclosed their respective pro- 
perties and ingredients. He has furthermore explained the 
origin, nature and operation of those ingredients—having made 
each atopic of investigation and of discussion to an extent 
proportionate to its peculiarity or importance. 

The author considers the most simple division of estates 
to be that which Lord Coke deemed the most apt division of 
a fee, and which has been followed by Sir William Black- 
stone,—that is, into inheritances absolute or fee-simple, and 
inheritances limited; the latter being subdivided into qualified 
and conditional fees. He thinks, that under the complex divi- 
sions of Mr. Preston, the subject is full of perplexity; and 
choosing the more comprehensive division of Lord Coke, he 
first treats of fees simple, then fees qualified, then fees condi- 
tional, and fastly, fees tail. 

After giving the common law definition of an estate in fee 
simple, he states the several instances in which the inflexi- 
bility of the common law rule requiring the insertion of the 
word “heirs” for the creation of an estate in fee, has been abo- 
lished by legislative interference in the United States; and we 
are told, that in Virginia, Kentucky, Alabama, and New York, 
the word “heirs” is no longer requisite to create an estate in 
fee—a provision which by the way has been recommended in 
England by the celebrated advocate for law reform and for co- 
dification—Mr. Humphreys. But the abolition of the rule re- 
quiring the word “heirs” to pass a fee by deed, the author is 
inclined to think, must tend to engender litigation; and here he 
makes an acknowledgment of his respect for technical rules of 
fong standing, when they shut out opportunities for “ latitudi- 
nary reasoning” and conduce to “ certainty and fixedness in the 
law.” With regard to estates tail, which have raised such a 
mountain of law in I:ngland and which were introduced here, 
we are told in what states of the union the doctrine respecting 


1 North American Revicw, vol. 2. 














ti 









nd aes tad te 
Jiabao. nid 
oa 





234 American Law— | July, 


them has become obsolete, in what states it has been qualified 
and is still partially tolerated, and in what states it has never 
been recognized. “ Entailments,” says the author, “are recom- 
mended in monarchical governments, as a protection to the 
power and influence of the landed aristocracy ;’? and he im- 
mediately proceeds to remark, that “such a policy has no 
application to republican establishments, where wealth does 
not form a permanent distinction, and under which every indi- 
vidual of every family has his equal rights, and is equally in- 
vited, by the genius of the institutions, to depend upon his 
own merit and exertions.” 

Life estates form of course the next division of the author’s 
treatise—and here he points out the inroads which have been 
made in this country upon the old rule in relation to that spe- 
cies of life estate denominated fer autre vie; and also men 
tions the American modifications of the law of curtesy. The 
doctrine that an estate tail determining by failure of issue, and 
that a fee determining by executory devise or springing use, are 
exceptions to the general rule, denying curtesy after the deter 
mination of the principal estate, is attended with so many pei 
plexed refinements, that the author thinks, it affords “a proper 
case for the aid of the reformer;” for, he remarks,—“ when any 
particular branch of the law has departed widely from cleat 
and simple rules, or by the use of artificial and redundant dis 
tinctions has become uncertain and almost incomprehensible, 
there is no effectual relief but from the potent hand of the law- 


giver.” 


The important subject of dower is very fully treated 
of under the following subdivisions; 1. Of what estate the 
wife may be endowed. 2. How dower will be defeated. 3. How 
dower may be barred. 4. The manner of assigning it. Under 
the first of these subdivisions he shows us that the wife’s right 
to dower in an equity of redemption, though not recognized in 
England, has met with a more gracious reception in the United 
States, and states, at the same time, the reason why the rule giv- 
ing dower in equities of redemption has here gained a footing. 
In considering the principal incidents which attend life estates, 
the author has given a full review of the American authorities 
pertaining to a subject which has been a prolific source of liti- 
gation; we mean, the charge of waste. The American doctrine 
on that subject, as the profession well know, is varied from the 
law of England, and as the author says, “is more enlarged and 
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better accommodated to the circumstances of a new and grow 
ing country.” 

The next general division of the subject is estates for years, 
at will, or at sufferance. It is here explained, how estates az wild, 
in the strict sense of that word, have become almost extinguish- 
ed, and how it has been succeeded by a tenancy from year to 
year. 

By the American authorities, it seems, that the law in rela- 
tion to notice to quit, is somewhat unsettled, but the authorities 
are all referred to, and it appears by them that in some states 
the notice is shorter than in others. The manner in which the 
old estate at will has been converted into an estate from 
year to year, we are told, was “by a species of judicial legis- 
lation, tempering the strict letter of the law by the spirit of 
equity.” The change the author thinks is recommended by 
sound policy as well as equity, “as it put an end to precarious 
estates, which are very injurious to the cultivation of the soil, 
and subject to the abuses of discretion.” 

After concluding the last mentioned division, and after hav- 
ing considered under the head of estates ufon condition, condi- 
tions implied or in law, and conditions express or in deed, the 
author enters upon a branch of the law of real property, a cor- 
rect understanding of which, although almost indispensable to 
the practitioner, has been hitherto exceedingly difficult for him 
to attain. No individual in the profession, we believe, will be 
inclined to differ from the opinion expressed by Mr. Butler in 
reference to Powell on Mortgages, ‘Few parts of the law, says 
Mr. B. lead to the discussion of more extensive and useful learn- 
ing than the law of mortgages.” The law of mortgages in this 
country, as we have been told by Mr. C. J. Parker, “is a field 
large and difficult to traverse ;” and this is owing to the very ob- 
vious reason that we have a great number of legislative bo- 
dies and as many independent judicial tribunals, and that the for- 
mer*have enacted laws in relation to mortgages, and the latter 
made decisions eoncerning them, in which there is little appear- 
ance ef general uniformity. 

Before proceeding to the examination of this extensive title, 
the author has made the following preliminary observations; 
‘There is no branch of the law of real property which embra- 
ces a greater variety of important interests, or which is of more 
practical application, The diffrent and even conflicting views, 
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which were taken of the subject by the courts of law and of 
equity, have given an abstruse and shifting character to the 
doctrine of mortgages. But the liberal minds and enlarged 
policy of such judges as Hardwicke and Mansfield, gave ex- 
pansion to principles, tested their soundness, dispersed anoma- 
lies, and approximated the law of the different tribunals on this 
as well as on other heads of jurisprudence.” He then proceeds 
to take a general view of the subject under the four following 
heads; 1. Of the origin and general nature of mortgages; 2. 
Of the mortgagor’s estate and equity of redemption; 3. Of the 
estate and rights of the mortgagee; 4. Of foreclosure. In treat- 
ing of the subject under the third head, the author takes occa- 
sion, in a note, to acknowledge his obligations to Mr, Coven- 
try, and to Mr. Rand of Boston, for their additions to Powell; but 
he thinks that Mr. Coventry would have better accommodated 
the profession, if he had written an original treatise on the sub- 
ject, as the profession would then have had what is wanting in 
the late edition of Mr. Powell’s treatise, “ unity of plan, adapta- 
tion of parts, and harmonious proportion.” Mr. Coote’s trea- 
tise on the law of mortgages, “is neat, succinct, and accurate, 
and free from several of the objections which have been sug- 
gested.” 

The last quotation we have made from the work before us, 
we think will apply exceedingly well to the mode in which the 
author himself has unfolded the doctrines and drawn the dis 
tinctions pertaining to the subject of mortgages. His treatise 
upon this subject must always pass as “neat, succinct, and accu 
rate,” and would of itself, as we apprehend, have rendered the 


volume before us, a most valuable acquisition to the library of 


the lawyer, both before and after his admission to the bar. 

At the conclusion of the author’s treatise upon mortgages we 
have the following general criticism upon Judge Trowbridge’s 
reading on the law of mortgage, as published in the appendix to 
the 8th volume of Massachusetts Reports:—“ The opinions of 
Judge Trowbridge are cited with the greatest respect in Massa 
chusetts, and he is considered, and I presume very justly, as 
the oracle of the old real property law. He criticises very ably 
the opinion of Lord Mansfield; and some of the observations 
attributed to his lordship in Adartin y. Mowlin were no doubt 
very loosely made. Judge Trowbridge insists, that Lord Mans 
held confounds the distinction between mortgages of land for a 
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term only, anda mortgage in fee. The former, he says, is but 
a chattel interest, and the latter an estate of inheritance, descend- 
ible as such, and the money due thereon is equitable assets. 
But I would observe, with great submission and respect, that 
the doctrines of Judge Trowbridge, on mortgages, are far in 
arrear of the improvements of the age, in this branch of the 
science, and it will not do to take our doctrine of mortgages 
from Littleton and Coke. The language of the courts of law is 
now essentially the same as that in equity; and it is said again 
and again, to be an affront to common sense, to hold that the 
mortgagor, even of a freehold interest, is not the real owner. 
To show that many of the positions of Judge Trowbridge are 
not law at this day, it is sufficient to state, that he maintains, 
that the equity of redemption is not liable to be taken in exe- 
cution; that the mortgage money, on redemption, goes to the 
heir, and not to the executor of the mortgagee; that a third 
mortgagee, without notice, may buy in the first mortgage, and 
secure himself against the second; that the mortgagee in fee has 
an interest which a creditor may take on execution.” 

Estates in expectancy the author treats of, first, as created by 
the act of the parties, viz. a remainder, and secondly, as created 
by the act of law, viz. a reversion. Remainders he considers in 
the following order: 1, Of the general nature of remainders. 
2, Of vested remainders. $. Of the nature and variety of con- 
tingent remainders. 4, Of the rule in Shelly’s case. 5. Of the 
particular estate requisite to support a remainder. 6. Of re- 
mainders limited by way of use. 7. Of the time within which 
a contingent remainder must vest. 8. Of the destruction of 
contingent remainders. 9. Of some remaining properties of 
contingent remainders. In the course of his investigation of 
these several subjects, he has criticised the want of brevity and 
clearness of expression of Mr. Cornish in his “Essay on Re- 
mainders,”’ and the fanciful distinctions and too general positions 
of Mr. Preston. The merits of Fearne, Sugden, Hargrave, &c. 
are also the subjects of the author’s criticism. Of all the wri- 
ters upon the intricate doctrines of remainders, whether vested 
or contingent, the author is inclined to prefer Blackstone, who, 
he thinks, has succeeded in reducing them to a few elementary 
principles. To Blackstone’s commentary on expectant estates 
he pays the following very high compliment,—“ Its merits have 
rever been duly acknowledged by subsequent writers on the 
subject; it far surpasses them all, if we take into one combined 
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view, its perspicuily, simplicity, comprehension, compactness, 
neatness, accuracy, and admirable precision. I have read th 
chapter frequently, but never without!la mixture of delight and 
despair.” We are very certain that no American lawyer can 
peruse what is contained in the volume before us, under the 
present head, giving such a perfect view and clear explanation, 
as it does, of the abstruse doctrine of remainders, and at the same 
time shewing how it has been modified by legislative enactment 
in the United States, without being “ delighted,” and also with- 
out “ despairing” of ever seeing the subject treated more to his 
satisfaction. ‘The rule in Shelly’s case, it seems, has not only 
survived in England the assaults it received in the controversy 
under Perrin and Blake, but has been continued down in full 
vigour, and has been moreover received and adopted in the 
United States. 

The mode in which Executory Devises are taken up, is :— 
i. Their history. 2. Their several kinds and general qualities. 
S. When they are limited upon failure of heirs or issue. 4 
Other matters relating to the same. In treating of the several 
kinds, and general qualities of executory devises, the author 
has certainly been extremely happy in avoiding refined and mi- 
nute divisions, and at the same time steered clear of running 
into the opposite error of generalizing too much. 

Under the head of Uses and Trust we are presented with a ve- 
ry full view of the law relating to this important subject as re- 
modelled by the Revised Statutes of New-York, upon which the 
author has bestowed some very free and judicious criticism; “ ] 
am very doubtful’ (he says) * whether the abolition of uses, and 


the reduction of all authorized trusts to those specially mention- 


ed, will ever be productive of such marvellous results. The 
2pprehension is, that the boundaries prescribed will prove too 
restricted for the future exigencies of society, and bar the ju- 
risdiction of equity over many cases of trusts which ought to 
be protected and enforced, but which do not come within the 
enumerated list, nor belong strictly to the class of resulting 
trusts. The attempt to bring all trusts within the narrowest 
compass, strikes me as one of the most questionable undertak- 
ings in the whole business of the revision. It must be ex- 
tremely difficult to define with precision, and with a few brief 
tines and limits, the broad field of trusts of which equity ought 


to have cognisance. The English system of trusts is a ration- 
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ul and a just code, adapted to the improvements and wealth, and 
wants of the nation, and it has been gradually reared and per~ 
fected by the sage reflections of a succession of eminent men. 
Nor can the law be effectually relieved from its “ abstruseness 
and uncertainty,”’ so long as it leaves undefined and untouched, 
that mysterious class of trusts arising or resulting by implication 
of law,” &c.—pp. 307—8. 

From the little experience the State of New-York has alrea- 
dy had of the blessings of * codification,” we should think the 
good people of that state are very likely to be of opinion, that 
it is extremely difficult to define with precision and “ with afew 
brief lines and limits” many other branches of theirlaw. They 
have come, we apprehend, thus early in their experimént, to 
the conclusion our author has, which is, “that the fairest and 
proudest models of legislation that can be matured in the closet, 
and ushered into the world, under the imposing forms of legis- 
lative sanction, will be eluded, impaired, or undermined,’’— Our 
readers here have an opportunity of guessing at our own opin- 
ion of codification. Did the limits to which we are restricted 
admit, we should certainly gratify the strong inclination we 
have to give avery full analysis of the author’s “ Lecture” upon 
Descents, and also to quote many of the learned suggestions he 
therein advances in defending the policy of egual partibdility. 
The pleasure of doing this, however, we are compelled to forego, 
as we have now only room to say generally, that the volume 
before us, though it contains the richest and most valuable col- 
lection of authorities which can ever be offered in any one vo- 
jume of the same description, is far from being made up of 
mere abstracts of dry precedents, and possesses a very wonder- 
ful degree of merit other than that which belongs to a faithful ° 
statement of formal rules, subtle distinctions, and legislative 
provisions. It is relieved also by agreeable, as well as instruc- 
tive, allusions to the codes and customs of the continent of 
Europe and of some parts of Asia, and to the ancient institu- 
tions of Ireland and Scotland; and enlivened by occasional criti- 
cisms, which are as acute as they are free, upon Coke, Blackstone, 
Fearne, Preston, Coventry, Cruise, and others who are allowed 
to stand in the foremost rank as writers upon estates and con- 
veyancing. And while it details the law of real property pecu- 
liar to the respective states in our own country, it compares one 
system with another, traces some of the principles of each to 

YOL. H.——nNo. 7, 32 
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the remote period of the Year Books, and contrasts the Saxon 
and Gothic structure with the less rude edifice which has been 
constructed more agreeably to the modern rules of legal archi- 
tecture. 


PERSONAL RESPONSIBILITY 


OF THE MEMBERS OF AN INCORPORATED COMPANY FOR THE DEBTS 
OF THE COMPANY. 


[ CONTINUED FROM THE JUNE No. | 


We now commence redeeming the pledge we gave in our last 
number under the above head. We there show, it will be re- 
collected, by way of introduction, that members of joint stock 
companies not incorporated, are each responsible for the full 
amount of the company debts, and that the only mode of evad- 
ing this responsibility is by obtaining, before it is incurred, an 
act of incorporation. ‘The established rule with regard to bo- 
dies corporate, as we before remarked, is that the members 
composing it are not liable for the payment of the company 
debts beyond the amount of their stock. We now state, and 
shall cite authorities to sustain our position, that the members 
of an incorporated company are also exempted from the liabili- 
ty of an action at /aw instituted in favour of a company credi- 
tor, even though a portion of the company property has been 
assigned to them in exclusion of the creditor; that is, if there 
be no fraud in the transaction. The rule we have just laid down 
has been well established by several cases which originated in 
the stoppage of payment of the Hallowell and Augusta Bank. 
Another rule which was fully established by the same cases, 
and which we shall on this occasion consider, is, that in the case 
of a division of the company property among the stockholders, 
before the company debts are provided for, the creditors (how- 
ever honest the transaction) may recover it in a court of equity. 

In the case of Vose v. Grant,' it appeared that the stockhold- 
ers of the Hallowell and Augusta Bank, after the expiration of 
their charter, made dividends of their capital stock among 
themselves, so that there were not corporate funds left sufficient 


* 15 Mass. Rep. 505. 
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to redeem their outstanding bills. It was admitted that the 
stockholders, in making those dividends, had been guilty of no 
fraud, for at the time they were made, the debts due to the bank, 
with twenty-five per cent of the capital stock undivided, would 
be sufficient to pay all the debts due from the bank. But it 
happened that the president and one of the directors, both appa- 
rently in good circumstances and in good credit, and largely 
indebted to the bank when the dividends were voted, afterwards 
failed. The plaintiff was a@ holder of the bills of the bank, and 
brought an action on the case for the neglect, carelessness, and 
default of the defendant who was a stockholder, in order to re- 
cover the amount. ‘The opinion of the Court, which had been 
prepared with great deliberation by Judge Jackson, was: first, if 
any right of action accrued, it was to those who held the bills 
at the time of the misconduct complained of; and that such a 
right could not be assigned to the plaintiff. That alone, it was 
considered, would have been decisive of the action; but as the 
general question presented in the case was a very important one, 
it was deemed proper to investigate and decide it. In investi- 
gating the question his Honour alluded to the fact, that there 
was no evidence of fraudulent or dishonest intentions on the 
part of the defendantand the other stockholders ; and said, if the 
present action could be maintained, as for a tort, several conse- 
quences would follow which, all would admit, were highly un- 
reasonable and unjust. 

His Honour then proceeded to state what the consequences 
would be: “In the first place, any of the stockholders might 
be sued alone: because in an action founded on tort, it is not 
necessary to join all the wrongdoers; and the defendant cannot, 
in such a case, plead the omission of the others in abatement. 
Secondly, the individual who was sued would be liable to the 
whole extent of the injury complained of, without regard to the 
amount which he had received on the division of the stock. If 
aman has done me an injury, for which I bring an action of 
this kind, it is no defence for him to say that he has not been 
enriched by it. The same stockholder would therefore be lia- 
ble to successive actions of the same kind, by all the different 
holders of the bank notes : and the defendant in the case at bar, 
although he received less than 1200 dollars on the division of 
the capital stock, might be compelled, if he has estate sufficient, 
to pay the whole of the notes for 90,000 dollars and upwards, 
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which are said to be still unpaid. Thirdly, if any thing could 
make this more strikingly unjust, it is the circumstance that 
the defendant, after paying all that money, could have no reme- 
dy for contribution against the other stockholders. No such 
action will lie by one trespasser or wrongdoer against his com- 
panions: but either one may, at the election of the injured par- 
ty, be made liable for the whole.”’ 

The decision accordingly was, that the plaintiff could not re- 
cover. 

In the case of Spear vy. Grant,! the defendant, a stockholder in 
the Hallowell and Augusta Bank, withdrew from the bank his 
proportion of stock, when the bank was indebted on bills which 
had previously issued. Some of those bills came into the hands 
of the plaintiff; and as the bank was broken up and dissolved, 
he contended that the members of the company were individu- 
ally liable, on the principle that co-partners are individually li- 
able after the dissolution of the firm. But Mr. Chief Justice 
Parker, who gave the opinion of the Court, thought that no 
such inference could be drawn from the relation of a stock- 
holder to the bank or its creditors. A claim like the one in- 
stituted by the defendant, he considered would be liable to the 
effect of the statute of frauds and perjuries; as, most clearly, 
the debt was not originally the debt of the individual stock- 
holders, but of the company; and that if any engagement ex- 
isted against the defendant, or the other stockholders, it must 
have been collateral, and so within the principles that had been 
applied in the construction and application of the statute just 
mentioned. But he referred to other less technical difficul- 
ties, which he deemed insuperable: “If a promise,” said he, 
“can be supposed to have been made by the defendant, or crea- 
ted by law, what party is the promisee? Can it be that each 
stockholder has promised each holder of the notes, to pay his 
demand, if the bank should become unable or unwilling? This 
would be to encounter a hazard, limited only by the amount of 
the whole number of notes which the bank may issue. This 
certainly cannot be imagined to be the nature of the liability. 
Shall the responsibility be limited to the amount of interest, 
which the stockholder has in the bank. If so, which creditor 
shall have it? He who is the sharpest and has made the first de- 
mand? Or he who has been more modest and perhaps more 


116 Mass. 9. 
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meritorious? Shall the original holder, who paid the value to 
the bank, be indemnified? Or he also who, when the credit of 
the bank has run down, may have bought the notes for a trifle? 
These questions it would certainly be very difficult to settle, if 
the stockholder was liable to the amount of his share of the 
stock only; and if ne were equally liable to each holder of the 
notes, (which he must be if he be liable at all; for if the facts 
agrecd create a promise to one, they create a promise to all,) 
then the most palpable injustice would take place. For a stock- 
holder, wholly innocent and ignorant of the mismanagement, 
which has brought the bank into discredit, might be ruined by 
reason of owning a single share in the stock of the corporation. 
There is no view of the subject, in which we can give effect to 
the claim of the plaintiff.” 

It would be improper to omit to mention, that in the above 
case, the action (which was an action on the case) was consi- 
dered by the plaintiff’s counsel, as in the nature of a dill in 
equity, to recover no more than the amount of the stock of 
the corporation which had been assigned to the defendant on 
its dissolution. And the principle contended for was, that the 
stock actually vested was, by force of the act of incorporation, 
pledged for the payment of all the debts of the institution; and 
that it ought not to be withdrawn, until all such debts were 
paid. But the Court observed, that even this would give ac- 
tual security but for one half of the possible amount of the debt ; 
as all banks had the privilege of creating debts to double the 
amount of their capital. The stock, the Court admitted, should 
be considered a pledge, as far as it would go; and if it was 
withdrawn before the debts were discharged, they seemed to 
think there was an equitable obligation, on the part of the stock- 
holders, to account for so much as they originally consented to 
pledge. But they were unable to discover any mode, at common 
law, by which one creditor could compel any stockholder to 
pay him the amount of his stock; and were clear, if any reme- 
dy did exist to this effect, it was in a tribunal which was em- 
powered to act upon the whole subject matter in an equitable 
point of view. At common law they could conceive of no case 
in which an action would lie, without evidence of a fraudulent 
contrivance on the part of the person sued, to withdraw his share 
of the capital stock, and to cheat the creditors of the bank. 
What would be proper evidence of such fraud, the Court did not, 





244 Law of Corporations. (July, 


however, decide; but they said, the present action suggested 
no fraud, and that the facts led to the suspicion of none, against 
the defendant. 

We will next proceed to show, that the holder of the bills 
of a bank, under the abovementioned circumstances, has an 
adequate remedy in a Court of Equity. 

In the case of Vose v. Grant, before cited, his Honour Judge 
Jackson, said—* In the case of this bank, a Court of Chancery 
would probably sustain a bill by one or more of the creditors 
of the bank, in behalf of all who should choose to come in, 
against all the stockholders. In such a process, new plaintiffs 
and new defendants might be added after the commencement 
of the suit, as might be found necessary; and the rights of all 
concerned on both sides might be considered at once. It could 
then be ascertained how much was due in the whole, to all who 
should choose to adopt this remedy, and what had been receiv- 
ed by each stockholder. The latter might then be compelled 
to pay each one his proportion of the whole debt; provided it 
did not exceed the amount of his dividend: and the money 
thus paid might be divided among the plaintiffs, in proportion 
to their respective claims. If any of the stockholders had 
become insolvent, it would be determined upon the same prin- 
ciples, as in a like case in a Court of Common Law, whether 
the loss arising from that circumstance should be borne by the 
stockholders or the creditors; and this point being settled, 
the Court of Chancery would proceed to apportion the loss ac- 
cordingly among the respective parties, It might also be as- 
certained, whether any of the present holders of the bills had 
purchased them at a great discount, and at a late period ; 
and if this circumstance ought to have any influence in esti- 
mating the amount of the debt, or in distributing the money 
to be paid by the defendants, that Court would be competent 
to make the distribution accordingly.” 

The case of Wood vy. Dummer,' which also grew out of the 
insolvency and dissolution of the Hallowell and Augusta Bank, 
has fully established the jurisdiction of a Court of Equity under 
the circumstances above mentioned. That case was a bill in 
equity, brought by the plaintiff in the Circuit Court of the 
United States before Mr. Justice Story, in Maine, at the May 
Term, 1824, The plaintiff brought the bill, as holder of the 


* 3 Mason’s Rep. 308. 
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notes of the bank aforesaid, against certain stockholders in the 
same bank. It was held by his Honour, the Judge, that, upon 
general principles, as well as the legislative intention, the capi- 
tal stock of banks was to be deemed a filedge, or trust fund for 
the payment of the debts contracted by the bank. That the 
public, as well as the legislature, had always supposed this to 
be a fund appropriated for such purpose. That the charter re- 
lieved the individual stockholders from personal responsibility, 
and substituted the capital stock in its stead; and that to this 
fund credit was universally given by the public, as the only 
means of re-payment. During the existence of the corporation, 
he said, it was the sole property of the corporation, and could 
be applied only according to its charter, that is, as a fund for 
payment of its debts, upon the security of which it might dis- 
count and circulate notes. If the stock, he continued, might, 
the next day after it was paid in, be withdrawn by the stock- 
holders without payment of the debts of the corporation, why 
is its amount so studiously provided for, and its payment by the 
stockholders so diligently required? The point appeared to his 
Honour so plain upon principles of law, as well as common 
sense, that he could not doubt, that the charters of our banks 
made the capital stock a trust fund for the payment of all the 
debts of the corporation. The bill holders and other creditors, 
he considered, had the first claims upon it ; and the stockhold- 
ers had no'right, until all the other creditors were satisfied. 
He viewed the stockholders as having the full benefit of all 
the profits made by the establishment, and as being unable to 
take any portion of the fund, until all the other claims on it were 
extinguished; and that their rights were not to the capital 
stock, but to the residuum, after all demands on it were paid. 
He admitted, that upon the dissolution of the corporation, both 
the bill holders and the stockholders had each equitable claims; 
but those of the bill holders possessed, as he conceived, a prior ex- 
clusive equity. On the principle then that the capital stock was 
a trust fund, it was clear, that it might be followed by the 
creditors into the hands of any persons, having notice of the 
trust attaching to it ; and that as to the stockholders themselves, 
there could be no pretence to say, that, both in law and fact, 
they were not affected with the most ample notice. His Honour 
then referred to the well settled doctrine of following trust funds 
into the hands of any persons, who were not innocent purchasers 
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and did not otherwise possess superior equities; though he con- 
sidered, upon the plain import of the charter, the capital stock 
was a trust fund for creditors, and that the stockholders, upon 
the division, took it subject to all equities attached to it.! 
Another important question considered by Mr. J. Story in the 
above mentioned case, was, whether the plaintiffs were entitled 
to a decree, to the ful/ amount of the dividends received by the 
defendants respectively, towards payment of the debts due from 
the bank to them, or, whether they were entitled only to a fro 
rata payment out of that dividend, in the proportion which the 
stock, held by the defendants, bore to the whole capital stock. 
In considering this question he alluded to the defective manner 
in which the bill was drawn, and that it contained no averment 
of the insolvency of the other stockholders, or of other circum- 
stances denoting a peculiar equity. He also alluded to the 
long delay in instituting the suit, which was not accounted for 
in any averments framed for that purpose. It was possible, and 
probable, he said, that there had been intermediate insolvencies 
of some of the stockholders, and that injustice might arise to 
other creditors not before the Court, unless it was guarded 
against by the decree. His conclusion accordingly was, that 
the duty of the court “ was best performed by holding the plain- 
tiffs entitled to a decree, that the defendants pay out of the di- 
vidends of the capital stock received by them, so much of the 
debts due to the plaintiff, as the number of shares held by them 
in the same capital stock (viz. 320 shares) bears to the whole 
number of shares in the capital stock (viz. 2,000 shares). 
We believe, it will be considered, that the foregoing cases 


4 The Judge referred to the following case in Skinner’s Rep. 84, as one 
which was very like the one before himtin many of its circumstances, It 
was the case of Curson y. 2frican Company, which is also reported in 1 Ver- 
non 121. The plaintiff, in that case, was a creditor on bond of the old 
African Company, which became insolvent but did not surrender its char- 
ter, and a new company was incorporated, consisting for the most part of 
the old members, to which the old Company assigned its effects for payment 
of its debts. ‘The suit was against the new company for payment of the 
plaintiff’s debt out of these effects, asa trust fund, The difficulty was, that 
the old Company was not made a party tothe bill. Lord Keeper North had 
some hesitation about the necessity of issuing process against the old Com- 
pany, because they had no property, on which a distringas could issue to 
compel them to appear. But he seems to have had no doubt of proceeding, 
if the Company was dissolyed, nor of operating on the fund itself. 
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have very well established the two important rules which we 
stated were to be the subjects of discussion at this time. 

In our next number we shall conclude the subject by consid- 
ering anew and peculiar class of cases, which owe their origin 
to the practice adopted by several States, of introducing into acts 
of incorporation clauses creating a-personal liability upon the 
members of the corporation, in case of the neglect of the corpo- 
ration to pay the demands against it. 


LIEN LAWS IN FAVOUR OF MECHANICS, &c. 
ERECTING BUILDINGS. 


The bill introduced into the House of Representatives of 
New York, during the late session of the Legislature of that 
State, entitled “ An act for the better security of mechanics and 
others, erecting buildings in the city of New York,” seems to 
have been favourably received by the members of that body; 
it having passed after an animated discussion, by a majority of 
seventy-nine to nineteen ; and the amendments that were made 
by the Senate having been concurred in by a majority of sixty- 
two to seven. This act we shall lay before our readers, together 
with the exfose, made in the course of the debate, of the system 
which has prevailed in the city of New-York with regard to 
building contracts and speculations, the evils of which the act 
is intended to remedy. We shall avail ourselves also of the 
present opportunity of giving the history and results of a sim- 
ilar act which has been for a considerable number of years in 
existence in the State of Pennsylvania, having a communica- 
tion before us relative thereto which was published some months 
since in the Philadelphia Daily @hronicle over the signature of 
“ A citizen of Philadelphia.” : 

The law lately passed in New York in favour of mechanics 
&c., called the “ Lien Law,”’ is as follows: 


Sec. Ist. Every mechanic, workman, or other person, doing 
or performing any work towards the erection, construction, or 
finishing of any building in the city of New York erected under 
a contract in writing between the owner and builder or other 
person, whether such work shall be performed as journeyman, 
laborer, cartman, or sub-contractor or otherwise, and whose de- 
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mand for work and labour done and performed towards the 
erection of such building has not been paid and satisfied, may 
deliver to the owner of such building, an attested account of 
the amount and value of the work and labor performed and re- 
maining unpaid, and thereupon such owner shall retain out of 
his subsequent payment to the contractor, the amount of such 
work and labour for the benefit of the person performing the 
same. 

Sec, 2. Whenever any account of labour performed on a 
building erected under a contract in writing as aforesaid, shall 
be placed in the hands of the owner of such building or his au- 
thorised agent, it shall be the duty of such owner or agent to 
furnish his contractor with a copy of such papers, in order that 
if there shall ma any disagreement between such contractor and 
his creditor, they may, by amicable adjustment between them- 
selves, or by arbitration, ascertain the true sum due; and if the 
contractor shall not, within ten days after the receipt of such 
papers, give the owner written notice that he intends to dispute 
such claim, or if ten days after giving him such notice he shall 
refuse or neglect to have the matter adjudicated as aforesaid, 
he shall be considered as assenting to the demand, and the 
owner shall pay the same when it becomes due. 

Sec. 3. If any such contractor shall dispute the claim of his 
journeyman or other person for work and labour performed as 
aforesaid, and if the matter cannot be adjusted amicably be- 
tween themselves, it shall be submitted on the agreement of the 
parties to the arbitrament of three disinterested persons, one 
to be chosen by each of the parties, and one by the two thus 
chosen ; and the decision in writing of such three persons, or any 
two of them, shall be final and conclusive in the case submitted. 

Sec. 4. When the amount due shall be adjusted and ascer- 
tained as above provided for, and if the contractor shall not 
within ten days after it is so adjusted, and ascertained, pay the 
sum due to his creditor, with the cost incurred—the owner 
shall pay the same out of the fund as above provided, and which 
amount due may be recovered from the said owner by the cre- 
ditor of the said contractor in an action for money had and re- 
ceived to the use of said creditor, and to the extent in value of any 
balance due by the owner to his contractor, under the contract 
with him at the time of the notice first given as aforesaid, or 
subsequently accruing to such contractor under the same, if 
such amount shall be less than the sum due from the said con- 
tractor to his creditor. 

Sec. 5. If by collusion or otherwise, the owner of any build- 
ing erected by contract in writing as aforesaid, shall pay to his 
contractor any money in advance of the sum due on said con- 
tract, and if the amount still due the contractor, after such pay- 
ment has been made, shall be insufficient to satisfy the demands 
made in conformity with the provision of this act for work and 
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labour done and performed, the owner shall be liable to the 
amount that would have been due at the time of his receiving 
the account of such work in the same manner as if no such 


payment had been made: 


When the expediency of passing the above law in favour of 
mechanics, &c. was under debate in the House of Representa- 
tives, the manner in which it had been usual for building con- 
tractors to be defrauded and injured in New York city was thus 
stated by Mr. Granger : 


Mr. G. said it was not his intention at that time, to go fully 
into the merits of the bill. But he would call the attention of 
the committee to some few facts connected with this subject, 
to see first what had been their effects upon the honest builder, 
and afterwards in relation to another species of jobbing that 
had grown up under the existing state of things. The manner 
in which the honest builder is defrauded, is generally by a com- 
bination of the following circumstances. A man in New-York 
wishes to raise the wind; he buysa whole block of lots at Green- 
wich, or where else you please ; he employs a master builder of 
wealth to put up houses, and by whom, if some cases which he 
had known, forty thousand dollars had been expended before 
the owner had paid one cent. The purchase money for the 
lots is partly paid, and they are mortgaged for the balance; the 
buildings are partially completed; a further loan is obtained 
from the insurance company or an individual; the houses are 
finished, and before the contracting builder gets his pay, a judg- 
ment is confessed for other debts, or the equity of redemp- 
tion is released, for such other sums as the parties may agree 
upon; the builder is shut out; the speculator removes down 
town as near the Park theatre as practicable, takes lodgings, and 
is comfortable for the rest of the year. 

So much for the losses sustained by fespectable builders. 
That it was just and expedient to extend protection by a lien 
law to the day labourer, Mr. G. remarked : 

Let us now examine the other class of cases alluded to. For 
the last five or six years, the building of houses, particularly 
in New-York, has been in many instances matter of mere specu- 
lation, and contracts were often taken by those who had never 
in their lives shoved a plane or handled a trow el, and whose 
only hope of profit was by two sorts of cheating—One by giv- 
ing the owner a house good for nothing, and the other bya 
species of sub-letting, even to the construction of a single man- 
tlepiece, or the laying of a floor—a kind of Bonapartean system 
of filtration, proceeding from the first contractor down; and each 
small jobber, expecting to make money not by any fair profit 
on good work, but first by. imposing poor work upon the owner, 
and then by cheating the jobber next.below him in the contract. 
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We now pass to the lien law in favour of mechanics &c., 
which has existed for about twenty-seven years in Pennsylvania, 
and which, as we are told, (unlike the law of New York), had 
its origin in a single case, and one that was very peculiar in 
its character and circumstances. 


A citizen of great enterprize, always the generous patron of 
the industrious, and especially of the mechanics and labouring 
classes of our community, whose confidence in him was un- 
bounded, conceived the idea of erecting, for his residence in 
this city, probably the most extensive and costly edifice ever 
projected in this country. It was begun and continued for ma- 
ny years under the superintendence and direction of the late 
Major L.’Enfant, as the architect, a gentleman doubtless of great 
taste and science, but not givento economy. At first, and per- 
haps for one or two years, the affairs of the proprietor being 
comparatively prosperous, payments were made satisfactorily 
to the mechanics and others. He became, however, gradually 
more and more embarrassed, and eventually ruined and bank- 
rupt, before a roof was placed over the immense palace; and 
arrears remained due, to a very large amount, for its erection. 
In consequence of this, a numerous body of carpenters, masons, 
&c. &c., were beggared. It was impossible not to feel compas- 
sion for them; and it is certain that no one felt more than the 
unhappy author of their calamity. 


It is stated that the lien law in Pennsylvania is generally sup- 
posed to have originated in the popular feeling occasioned by 
the case just mentioned, though there might have been other 
similar cases of minor importance. “ Perhaps,” says the writer 
whom we have just quoted, “a more striking instance of the 
impolicy of founding a general system, upon rare individual 
cases, cannot be found than this.” Before we proceed to give 
the results of the law in Pennsylvania, upon which the writer 


referred to founds his opinion of its impolicy, it may be pro- 


per to specify the provisions of the law. The provisions of the 
law then are, that “every artificer employed in constructing a 
building, and every person furnishing materials, may file his 
claim within a certain time, for whatever sum he alleges to be 
due to him; and the claim so filed operates asa lien on the 
building for whatever may be found to be actually due.” The 
result is stated to be, that, 

The proprietor finds himself exposed not only to just, but 
often to unjust demands; and until they are settled by the courts, 
his estate is fettered and encumbered, so that he does not know 
what of it at last will remain for him; still less will he find it 
easy lo part with it to another upon fair terms, and at a reason- 
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able price. This uncertainty and embarrassment must con- 
tinue for at least two years, the term allowed for filing liens, and 
may be prolonged by litigation much farther. If a man has 
furnished a load of lime, or of bricks,—and a dispute arises,— 
away he goes and files his lien,—the proprietor is at his mercy, 
and is often obliged to give upa just defence, in whole or in 
part, rather than submit to the injury and mor tification of costs, 
and a degree of disgrace. 

The consequence of all this has been, that individuals, of the 
best ability and credit, have for a long time been very averse 
to engage in the erection of buildings, or if they do, they take 
care to employ men of established character, who are known 
seldom or never to avail themselves of the lien law. They are 
more liberally paid on this account—and become rich, taking 
care to be satisfied of the ability and integrity of their employers; 
while the youthful, perhaps not less competent, industrious and 
enterprising mechanics, are obliged to seek jobs occasionally 
or continue to work as journeymen. ‘They want means and an 
established reputation and credit—and with the painful pre- 
eminence “ of a lien law,”’ they find themselves in a degree re- 
moved from confidence and employment. 

The latter description of persons, we are informed, for the 
reasons mentioned, have been driven to another mode of becom- 
ing master workmen: They take up lots at a heavy ground- 
rent—erect houses partly with money furnished by the land- 
lords, secured by mortgages, and partly with labour and mate- 
rials, for which liens are forthwith entered; and when the key 
is turned, unless they have the good luck to find a ready pur- 
chaser, the property is brought to the Sheriff's hammer; and 
bought in by the mortgagee or a lien creditor. 


ae 


Again, we have the following statement : 


Such has been the course of my own observation : and I find it 
confirmed by an intelligent mechanic with whom I haye convers- 
ed.—The lien law has given a monopoly of building, &c. to 
wealthy mechanics, &c., who are among the most prosperous 
of our citizens ; but it has depressed others in proportion ; and 
has discouraged men of property from investing their money 
in the erection of houses, finding more advantage and less trou- 

ble in leasing their lots on gr ound: rent, and waiting until houses 
are built by others; when generally they are sure to obtain 
them free from all encumbrances and under value. 









For the truth of the above statements, the author of them ap- 
peals to the fact, which he says cannot be denied, that, under 
the lien law of Pennsylvania, there has been more ruin, and that 
more insolvencies have happened among carpenters and masons, 
than among any other class of citizens; and for his proof, he 
very confidently refers to the Insolvent Courts, and the adver- 
tisements of Sheriffs. 
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OPINION IN THE CASE OF THE SALEM MILL DAM. 


In our article in the April number upon the liability of mem- 
bers of corporations to be sued for assessments voted by the com- 
pany, we cited the ce eof Salem Mill Dam Corporation v. Rofies, 
6 Pick. Rep. 23. In that’ case, it was decided by the Supreme 
Court of Massachusetts, that an action would not lie, upon the 
personal contract of the subscribers to the stock, to recover an 
assessment made before the whole capital was taken up, for the 
general objects of the act of incorporation ; but that an assess- 
ment to defray preliminary expences incurred in ascertaining 
the utility of the enterprise, kc. would be valid, and that for 
such assessment the subscribers were personally liable. Since 
publishing the article to which we have referred, an opinion of 
the Judges of that state has been read by Mr. J. Putnam, at the 
late term, held in Ipswich, in a case wherein the former decis- 


ion was confirmed. This opinion we have copied from the 
Boston Daily Advertiser,.as a supplement to the article referred 
to, because it is an opinion which relates to a point, that, it is 
highly probable, may be made the subject of controversy in 


other States. 
Oprnion. 


There are grounds, upon which we are satisfied, that this ac- 
tion cannot be maintained, which were virtually decided in the 
former case between the parties, not indeed virtually only, but 
it is most manifest that the present action cannot be sustained 
on the facts proved without a direct contradiction of the prin- 
ciples laid down in the former case. 

How is this? It was decided before, that an action would 
not lie, wpon the personal contract of the subscribers to the 
stock, to recover an assessment made before the whole capital 
was taken up, except as far as it might be necessary to raise 
money to defray the expenses preliminary to the complete or- 
ganization of the company, which would not take place until 
there was a full subscription, and this because by the act of in- 
corporation it was made essential to the power of assessment 
for the general objects and purposes of the institution, that 
there should be a capital represented by 5000 shares of 100 
dollars each to be acted upon by the assessment. Upon review- 
ing that opinion we are entirely satisfied it was correct: 

How stands the present action? It is brought to recover the 
amount of an assessment made to cover the expense of materials 
purchased or contracted for to be used in carrying forward and 
completing the general purposes of the institution, it being 
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agreed that the former assessment was sufficient to defray all 
the preliminary expenses, 

Has then the whole number of shares been subscribed for, so 
that the capital stock amounts to the sum prescribed by the 
legislature in the act of incorporation, as the fund to be obtain- 
ed before the full power of the corporation should be exercised? 
It is most certain, there was at the time of the assessment, and 
still is a defect of 20 shares at least,'there being no authority in 
Samuel Endicott to subscribe for Charles M. Endicott, or Na- 
than Endicott, or Timothy Endicott—with respect to the two 
first the evidence is conclusive against any authority in Samuel, 
and with respect to Timothy, there is no evidence of authority. 

It is argued, that Samuel Endicott, who thus acted without 
authority, is himself liable to the amount of these shares, but 
if so, how and to what extent is he liable? He cannot be made 
a subscriber or compelled to take shares—no certificates can be 
issued in his name; he can be liable only in a special action in 
the case for assuming to act in behalf of his nephews, without 
any authority from them. This cannot be considered asa sub- 
stitute for or equivalent to a subscription. 

Suppose a majority of the shares were thus subscribed for, 
could the corporation go on? Could the liability to an action 
for damages altogether uncertain in their amount, constitute 
a part of the fund of $500,000 established by the act? 

This deficiency of 30 shares in the subscription has the same 

effect in suspending the power of assessment, as a larger num- 
ber would have. ‘The principle is the same.—In obtaining the 
additional subscription, since the decision in the other case, 
the deficiency, being known, and its effects clearly deducible 
from the positions laid down by the Court, should have been 
supplied. 

It is not necessary to consider the legal consequences of the 
insolvent shares not being provided for by the new subscription. 
If there had been originally a full subscription, bona fide, the 
unexpected failure of some of the subscribers, before or after 
the corporate powers were exercised, ought not to impede the 
operations of the company. ‘They would assess all the shares, 
and take legal measures to coerce the payment, and any final 
deficiency would be supplied by ¢he company, by additional as- 
sessments, if necessary. 

But there being but little more than half the stock subscribed, 
including the insolvent shares, so that it became necessary in 
order to enjoy the power of assessment, that a further subscrip- 
tion should be obtained, and it being known, that 200 shares 
were wholly inefficient, it certainly admits of a question wheth- 
er these should stand as part of the fund or capital stock. These 
200 shares were treated by the officers of the company as dead 
shares, before the new subscription; at the annual meeting in 
1828, they were deducted by the treasurer in his exhibit from 
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the whole number subscribed, as shares,on which assessments 
were not payable, as were also the shares subscribed without 
authority. How then can they be enumerated as part of the 
5000 shares? It is evident that the subscription was not full to 
any legal purpose, when the assessment was made. It would 
have been quite as well, to have set down the whole number of 
deficient shares to some feigned name, representing no person 
in actual existence. The facts affecting these delinquent shares 
were known to those, who represented the corporation at the 
time of the second subscription, and at the time of the assess- 
ment. 

As to the more general ground taken by the defendant’s 
counsel, that the contract has become inoperative by reason of 
the supposed inability by the corporation to execute the pur- 
poses of the act, in the manner and with the benefit expected 
and intended by those who embarked in the project, and under- 
took to pay for the shares they subscribed; as it was not pre- 
tended that there w as any designed misrepresestation by those 
who procured the subscription, we think the defence could not 
be sustained on this ground. If there be a disappointment in 
regard to the degree of benefit expected from the project, no 
doubt it was mutual ; the defendant appears to have had as 
much agency in the original plan as any of the agents of the 
corporation. If a court of equity, with full chancery pow ers, 
might interfere to prevent the e xecution of a ruinous project 

entered into by a company, when it shall have been ascertained 
that the proposed advantage cannot be attained, certainly as a 
court of law we have no such power. 

As to the effect of the vote of the corporation to limit the 
personal liability of subscribers to one third of the prescribed 
amount of a share, whether for this cause the contract of the 
subscribers may be avoided, we do not think it necessary in 
this case to decide. The original subscribers had a right to 
expect there would be available funds tothe amount of $500,000, 
applicable to the purposes of the institution, if necessary to 
carry it into full effect, without depending upon the value of 
the stock in the market, and yet it is difficult to say, that the 
diminution of their liability, by a vote of the corporation, shall 
operate an entire discharge, pit tic ularly as this personalliability 
is not exacted by the act of incorporation. Believing this ac- 
tion well settled upon the other point, we gave no opinion upon 
this. We are well satisfied that the assessments cannot be sus- 
tained upon the principles, which upheld the other, because it 
was not necessary for the preliminary expenses, the objects and 
purposes of this assessment being to pay for contracts and 
liabilities which there was no authority to enter into and incur 
when they accrued. 

Verdict set aside and judgment entered for defendant. 
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Dinest of Bate Luglish Cases. 


[CONTINUED FROM THE LAST NO.] 


COMMON LAW. 





CORPORATION. 


1. A member of a corporation may be bail in error in an action 
to which the corporation is a party.—Henley v. Mayor, &c. 
of Lyme, 6 Bing. 195. 

2. In a borough where the town clerk was appointed by the 

mayor, aldermen and bailiffs, durante bene filacito, and ata 
salary variable by them, and where it is his duty to take 
minutes of their proceedings, the offices of alderman and town 
clerk cannot be held together, and the acceptance of the 

second vacates the first.—Re2x v. Zizzard,9 B. & C. 418. 

{ Littledale, J. ‘*1 entirely concur, and entertain great doubts whether 
the holding of two offices by the same person is even contemplated in 
the charters granted to corporations.’’] 

By a charter of Elizabeth, the common council of a borough 
; were to be elected out of the :.rgesses and inhabitants. ‘The 
fi charter was accepted, but the practice of electing common 
councilmen not inhabitants, which had prevailed before the 
granting of the charter, was continued. The charter was 
surrendered to Chas. 2, but restored by Wm. and Mary ; the 
charter of restoration granting all franchises, elections, &c. 
that they had previously enjoyed “ by virtue or pretence 
. of any charter, or by any other lawful manner, right or title:” 

Held, that the charter of Eliz. being clear, could not be ex- 

plained by custom; that the meaning of that charter was, 
that each common councilman should be both burgess and 
inhabitant ; and the charter of W. and M. merely restored 
the rights which were not inconsistent with the former 
charter.— Zhe King v. Salway,9 B. & C. 424. 

. COSTS. 

| Where the jury, in returning a verdict, say that they find for 

e the plaintiff as to one part of the declaration, he will not be 
: allowed the expences of witnesses called to support a different 
P part, although the verdict be entered for him generally.— 
: Cocks v. Peachy, 1 M. & R. 420. 

COVENANT. 

By an indenture of demise of one undivided third part, reciting 
that the defendants, the lessees, had taken possession of the 
premises, and with the permission of the lessor and the two 
other proprietors had taken down a smelting mill belonging 
to them, situate ona piece of waste (not demised) within the 
manor of A, and had engaged to build another of larger di- 
mensions ; the lessees covenanted to keep and leave such mill 
VOL. IL.—=NoO, 7, 34 
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f 1 hae in repair, but there was no express covenant to build it 
bit ‘The demise was of all mines opened or unopened in or upon 
ae (amongst other) the waste lands of the manor of A., and also 


all smelting mills standing upon the said waste lands: Held, 
that a covenant to build was to be implied; that it was a 
covenant running with the land ; and that the assignee of the 
reversion of the third part might sue upon it—<Sampson v. 
Easterby, 9 B. & C. 505. 
ee DEPOSIT. 
: | L. had paid to the defendant 10 per cent. deposit on a purchase 
of a Neapolitan loan, for which the defendant signed receipts, 
a : if expressing, that on payment of the balance ona day fixed, 
' 
t 


oT RG lind Sac, 
‘ 


the bearer would be entitled to certificates for the stock. L. 


. passed these receipts for a valuable consideration to the plain- 
a 1% tiff. The defendant subsequently advertised that the holders 
a might either pay the balance on the day first named, or on 
Br certain days and in proportions then mentioned by him; by 


a second advertisement, he gave a second extension of term; 
ba by a third he notified that the holders who had made default, 
Ae had forfeited their deposit, but that he would give anothe 
2 week, within which time the balances might be paid; and by a 

Shit fourth advertisement he gave another extension, and announc- 
ed that the certificates of defaulters would be sold, and they 
held liable for deficiencies: Subsequently to the time men- 
tioned in the last of these advertisements, and just after an 
advance had taken place in the value of Neapolitan stock, the 
plaintiff tendered the amount of his balance, which the de- 
fendant refused to accept. Held, that setting aside the ques- 
tion whether money had and received was maintainable by 
the present plaintiff—the defendant could not be compelled 
to repay the deposit, on the ground that the contract had been 


i broken by the plaintiff himself, and that the defendant’s en- 
: gagement to deliver the certificates on the payment of the 
balance was in itself a consideration for the first deposit.— 


Rothschild vy. Hennings, 9 B. &. C. 470; 1 D. & L, 290. 

i oe i [This case was decided on error from the C, P., in which court it had 

‘ been decided that the action was maintainable, See 4 Bing. 116.] 

DOWER. 

Adultery is a bar to dower, though the wife did not elope with 
the adulterer, but left her husband’s house and lived apart 
from him by his consent, and afterwards lived in adultery. 

Bim Hetherington vy. Graham, 6 Bing. 135. 


‘ EJECTMENT. 
Aue a If in anejectment it be proved that the lessor of the plaintiff let 
haa the /ecus in guo to a tenant who held peaceable possession 


for about a year; this is sufficient evidence of title as against 
a party who came in the night and forcibly turned such tenant 
a ik out of possession. — Doe d. Hughes v. Dyball, 3 C. & P. 610 
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No communications made to an attorney are privileged, but 
such as are made for the purpose of the attorney’s either 
commencing or defending a suit.— Broad y. Pitt, 3 C. & P. 
518. 


2. Where it appeared on the record, that an agreement sued on 


was made by the plaintiff on behalf of himself and the other 
proprietors of a theatre, evidence of the declarations of one of 
such proprietors was held admissible on the part of the de- 
fendant.— Kemble v. Farren, 3 C. & P. 623. 


3. A. and B. were sued on a bill of exchange accepted by them 


aor 


whilst in partnership. Before the action, B, became a bank- 
rupt, and upon his pleading his certificate in bar, the plaintiff 
entered a nolle frosegui, as to him, and proceeded against A. 
alone. Held, that B. having released his interest in the sur- 
plus of his effects, was a competent witness for A.—Affalo v. 
Fourdrinier, 6 Bing. 306. 

The declaration stated, that in consideration that the plain- 
tiff! would deliver to the defendant a certain sum of money 
deposited in his (the plaintiff’s) hands by one Y., the defend 

ant promised to save him harmless from and against any ac- 
tion that might be broughtby Y.; that Y. did afterwards bring 
an action, and recover damages against the plaintiff for part- 
ing with the said money, and that the plaintiff was arrested 
under a cafias at the suit of Y. and imprisoned till he paid 
the damages, and a certain sum for officer’s fees, kc. The 
money counts were added. At the trial no evidence was 
riven of the cafias under which the plaintiff was imprisoned; 
but the jury gave the amount of the damages paid by the 
plaintiff, and also a certain sum in respect of the injury sus- 
tained by the imprisonment. Held, that the damages were 
severable ; and that, although the verdict must be reduced by 

the amount of the damages for the imprisonment, because 
the capfias had not been proved, the verdict for the rest might 
be retained. The defendant hed taken out a summons, to 
stay proceedings on payment of the sum paid by the plaintiff 
for damages. Held, that this was an admission that so much 
had been paid to his use, and that the sum was therefore re- 
coverable on the count for money paid.— Williamson vy. Henly, 
6 Bing. 299. 


. Parol evidence held to be admissible of the terms of partner- 


ship of which a rough sketch had been made in writing by 
one of the partners, and shown to and approved of by another, 
although it was intended subsequently to extend it into a 
formal deed, and that had not been done.—Jones v. Hunter, 
1D. & L, 214, 


. In order to show that a material fact had been concealed. so 





as to avoid a policy of insurance, the opinion of experienced 
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persons as to what is material, is admissible in evidence.— 
Richards y. Murdock, \ D. & L. 221. 

EXCHANGE, RATE OF, See Foreign Judgment. 

FOREIGN JUDGMENT. 

Ifa party be sued in England on a judgment recovered in Ja- 
maica, the amount is to be estimated at the par of exchange 
between England and Jamaica, and the defendant is not en- 
titled to deduct the premium which bills on England bear in 
Jamaica.—Scott y. Beavan, 1 D.& L. 301. 

FORFEITURE. 

Ejectment on a clause of forfeiture in a lease for breach of any 
of the covenants. The lease contained a covenant not to use 
the rooms forany other purpose, than as bed or sitting rooms. 
They were used for other purposes up to the time of the 
trial; but the lessor, after he knew of such improper using, 
had received rent. Held, that there was a continuing breach 
every day during the time the rooms were so used, and that, 
consequently, fresh acts of forfeiture had done away the effect 
of the waiver by receipt of rent.—Doe dem, Ambler, y. Wood- 
bridge, 9 B. & C. 376. 

FREIGHT. 

The plaintiff contracted by the charter party with A. to take in 
a cargo of wheat at 4s. 6d. per quarter. A. when the ship 
arrived, had no cargo ready, upon which the captain bargain- 
ed with B. to take a cargo at 6s. a quarter, and signed bills of 
lading by which the wheat was to be delivered to the de- 
fendants, or assigns, they paying freight at the larger rate: 
in these bills no reference was made to the charter party. It 
did not appear whether the captain had made this bargain 
as agent of the plaintiff, or of A., but a sub-charter party was 
entered into between A. & B.; but the time at which it was 
executed was not proved. Held, that the plaintiff was only 
entitled to recover 4s, 6d. per quarter of the defendants.— 
Mitchenson v. Begbie, 6 Bing. 190. 

FRAUDULENT PREFERENCE. 

D. & M. being indebted to A. for money lent and goods, gave 
him without solicitation, (on the 19th Nov.) a warrant of 
attorney for the money lent; on which, on the 8th Dec., judg- 
ment was entered up, and execution sent down, On Dec. 10. 
there was a meeting of D. & M.’s creditors, when it was de- 
clared on the plaintiff’s behalf, that he would not come in for 
his money debt, nor sign the composition deed, nor withdraw 
his execution, without security for the debt ; upon which the 
defendant, not being a creditor, gave the guarantee on which 
this action was brought, and the plaintiff signed the composi- 
tion. Held, that the transaction was a fraud on the rest of 
the creditors, and the guarantee void.—Colman vy. Waller, 3 
¥.& J. 31s. 
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Equity. 


EQUITY. 

LANDLORD AND TENANT. 

By an indenture a farm was demised at a yearly rent, with a 
covenant by the tenant, that if, during the last three years 
of the term, he should sow more than 70 acres of clover in 
one year, he should pay an additional rent of 10/. a year, for 
every acre above 70 for the remainder of the term: Held, 
that the additional rent was in the nature of stipulated dam- 
ages, entitling the plaintiff to a discovery in aid of an action 
at law ; and a plea that the discovery would subject the de- 
fendant to penalties, was overruled. —VJones vy. Green, 3 Y. & 

J. 298. 


LIEN, 

1. The lien of a vendor upon the Jand and title deeds until pay- 
ment of the purchase money, does not apply to a conveyance 
to the purchaser executed by some, but not all, of the parties, 
where.the contract has gone off by the vendor’s default; and 
if there be any lien on such a conve yance, it is vested in the 
purchaser as security for his deposit.—Oxenham y. Esdaile, 
: i. 8&5, a 

2. A vendor who has taken, as security for part of the purchase 
money, the bond of the vendee and a mortgage of part of the 
property sold, has not, on the bankruptcy of the vendee, a lien 
on the whole estate.—Capjper v. Sfottiswoode, 1 Tam. 21. 

PARTNER. 

A. by his will (after declaring his intention to assign the lease 
of a hotel in which he carried on business, and the effects 
therein and the business thereof, in trust for his son and 
daughter, in consideration of an annuity to be paidto him for 
life), bequeathed the residue of his personal estate and effects 
to his son and daughter in equal shares. The testator died 
without having effected the purpose declared in his will. 
The daughter, being executrix, carried on the business until 
1810, when she purchased a freehold house, (chiefly by means 
of the assets of the testator) where she carried on the business 
until she married in 1819. Previous to her marriage, the 
freehold house was conveyed to trustees for her and her hus- 
band and their children in the ordinary way. In the follow. 
ing year, the son filed a bill praying thatthe settlement might 
be set aside, the freehold house declared part of the assets, 
and an account taken of the profits of the business from the 
death of the testator until 1819, and that half the profits and 
half the assets might be paid to him as residuary legatee and 
partner. The Vice Chancellor decided, that a partnership 
existed from the death of the testator to the marriage of the 
daughter, and that the freehold house was part of the assets. 
Against this decree the defendants appealed to the Chancellor, 
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who affirmed it, With a slight variation. They then appealed 
to the House of Lords, and insisted, that an issue should be 
directed to try whether a partnership existed. The House 
affirmed the decree, on the ground, that it was then too late 
to ask for such an issuew—Burnard and others, App.; Verot, 
Resp., 2 Bligh, 215. 


AMERICAN CASES, 





Promissory Note—Demand of Payment.—In an action on a 
bank note payable on demand generally, and not at a particular 
place, a demand of payment is not necessary before the com- 
mencement of the suit.—//axton, &c., v. Bishop, 3 Wendell 1. 

Nor is a demand necessary on a note payable on demand at a 
particular filace; but if in such case, the defendant shows that 
he was ready at the place to make payment, and brings the 
money into Court, he discharges himself from interest and 
costs.—Jbid. [Inthis ‘case Savage C™Imsaid, “Tn the case of 
Caldwell v. Cassidy (8 Cowen 272), I remarked, that in case of 
a note payable on demand at a certain place, (a bank note for 
instance,) I thought ademand would be necessary, and referred 
to 5 T. R. 90, and 16 East 112; and such I still think is the law 
in England at the present day, as appears from the cases cited, 
in regard to all promissory notes, when the place of payment 
forms a part of the note itself. In thiscourt, however, we hold, 
that on such note a demand at the place of payment, is not neces- 
sary; but if the maker was at the place of payment with funds 
to pry the note, that fact is a good defence by pleading it and 
biinging the money into Court. Bank notes are promissory 
notes, and actions founded upon them are governed by the same 
rules. The corporation being a person in law, has the same 
rights, and is subject to the same liabilities as an individual, 
unless the act of incorporation varies those rights and liabilities. 
In relation to promissory notes, it is well settled, that in an”ac- 
tion on a note payable on demand, generally, no demand need 
be proved ; the commencement of the suit is a demand. So 
also in an action on a note payable at a particular place, on a 
particular day, it is not necessary to aver or prove a demand 
at the time and place; but the readiness of the defendant is 
matter of defence. It seems to follow, that in an action on a 
note payable on demand at a particular place, no demand need 
be averred or shown; but if the defendant pleads that when the 
demand was made, that is, when the suit was commenced, he 
was ready at the place mentioned in the note to make payment, 
and brings the money into Court, he discharges himself from 
interest and cost.’’ | 
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Late American Decisions 


LATE AMERICAN DECISIONS. 


ASSIGNMENT. 
District Court.—John Geyer v. The Philadelphia Bank. 


This was an action to recover the amount of a note drawn by 
—— Watson, in favour of Thomas Scott, for the sum of $1067, 
with interest from 3d July, 1825. 

The following were the circumstances of the case—The 
Philadelphia Bank discounted Thomas Scott’s note for upwards 
of $4000, and the drawer placed Watson’s note in the hands of 
the Bank as a collateral security for the payment of his own. 
In March 1825, Thomas Scott being in embarrassed circum- 
stances (his note to the bank due and unpaid), entered into a 
compromise with all the creditors to pay them seventy-five per 
cent on the Ist July ensuing, in full satisfaction of their claims. 
To this agreement the Bank was a party, and accordingly re- 
ceived a dividend upon the whole amount of Scott’snote. They 
subsequently collected Watson’s note. Thos. Scott in 
made an assignment to the plaintiff; Scott demanded the 
amount of Watson’s note from the Bank, which was refused. 
The Bank, and Scott in his own name, agreed to refer the mat- 
ter to three persons, their report to be final and binding between 
the parties. The arbitrators reported that nothing was due from 
the defendants. This reference was alleged to have been unau- 
thorised by the assignee, and there was no evidence to the con- 
trary. 

The plaintiff’s counsel admitted the right of the Bank to ap- 
propriate Watson’s note to the liquidation of their claim in the 
first place, and afterwards to receive their dividend upon the 
balance due on the note of Thomas Scott, but contended that 
by accepting a dividend upon the whole amount of that note, they 
had waived the right to the proceeds of Watson’s note, which 
therefore passed under the assignment to the plaintiff. With 
this view the opinion of the Court coincided, and the Jury re- 
turned a verdict for the plaintiff of $1,385. 

Brown and Broom for the plaintiff. Read for the Bank.— 
Journal. 


INSURANCE UPON STEAM BOATS. 


Important to Steamboat Owners.——Messrs. Charles Hammond 
and Henry Starr, of Cincinnati, as referees in a case of Steam- 
boat insurance, Rogers and Shrewsbury vs. The Protection In- 
surance Company, have decided in favour of the latter, and 
awarded that the office is not chargeable with the loss sustain- 
ed by the plaintiffs. ‘he plaintiffs insured with the defendants, 


PS See oo 
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three thousand dollars upon the steamboat Kanhawa, for six 
months, to navigate the Ohio river and its tributary streams 
above the Falls. ‘The insurance was taken in terms, upon the 
boat, “her hull, engine, furniture, tackel and apparel.” The 
risks insured against were specified to be of “the seas, rivers, 
fires, enemies, pirates, thieves, and all other prcrils, lossea and 
misfortunes, Fc. The plaintiff’s counsel maintained that the 
terms underscored covered loss by bursting of the boiler, but 
the referees maintain the reverse of this position, and con- 
tend that the phrase all other perils, &c. refers only to the causes 
specified, and that it rests upon the assured to prove that the 
bursting did proceed from some of these causes, as the assurer 
is not answerable for the neglect or ignorance of engineers and 
others, in charge of steam apparatus. 


PHudiciary Xutelligence. 


JUDGE PECK OF MISSOURI. 


In the Senate of the United States the impeachment of Judge Peck of 
Missouri, has been formally demanded by the House of Representatives. A 
committee was accordingly appointed, to consider and report on the subject, 
consisting of Messrs. Webster, Tazewell and Bell. The committee of the 
House appointed to draw the articles of impeachment, consists of Messrs. 
Buchanan, Storrs, of New York, M’Dufiie, A. Spencer and Wickliffe. 

‘The cause of this impeachment we believe originated in the conduct of the 
Judge, towards a gentleman of the bar, for an alleged contempt of court. 
That gentleman was Mr. Lawless, a counsellor of the court, who, instead of 
being allowed by the Judge to purge himself of the offence, or instead of 
being stricken by the Judge from the roll of the court, was in the first in- 
stance imprisoned in the felon’s apartment. Mr. Everett, in his speech 
upon the subject, pronounced the defence of the Judge one of the ablest 
papers that has been laid before Congress for years ; and he defended the 
Judge on the ground that it was clearly an unintentional error on his part. 
Mr. Storrs of New York, was for the impeachment, contending, that it was 
a case precluding sympathy. He admitted that to have stricken the attor- 
ney from the rolls of his court, might not have subjected the judge to cen- 
sure ; but it was the violation of that personal liberty, secured by the Con- 
stitution, the imprisonment of Mr. Lawless in the felon’s room, which jus- 
tified impeachment. 

The facts of the case, as stated by Judge Peck, in his able letter to the 
Speaker of the House of Representatives, are as follows: Judge Peck 
gave a decision against certain land claims, in support of which Mr. Lawless 
had been engaged as counsel, and his decision was published. Mr. Law- 
less thereupon made a publication, in which ‘*he imputed to the court a 
string of legal absurdities calculated to excite the contempt and indignation 
of the public at large against the tribunal; to prejudice the public mind 
with regard to the claims of the same character yet remaining for decision 
before the same court ; to impair the confidence of the suitors in the purity 
and intelligence of the tribunal before which the claims were depending ; 
to awaken their resentment against the Judge, who alone composed the 
court; and thus to restrain the court in the free, fearless, and independent 
exercise of its judgment in the remaining cases,” 
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Upon this offence a rule was served upon Lawless requiring him to show 
cause why an attachment should not be issued against him for false and ma- 
licious statements, &c. Lawless not making any satisfactory defence, the 
rule was made absolute,and he was required to answer interrogatories; 
upon refusing to do which he was imprisoned for twenty-four hours, and 
suspended from practice {n that court for eighteen months. 

On Tuesday, May 11th, the Senate resolved itself into a court of impeach- 
ment for the Judge’s trial, who appeared at the bar attended by his counsel, 
Mr. Wirt, late Attorney General. The following motion was then submit- 
ted by Mr. Wirt, in behalf of the Judge : 

1. That a reasonable time may be allowed me to prepare My answer and 
plea, and for this purpose, I ask until the 25th day of the present month. 

2. That after my answer and plea shall be filed, process for witnesses 
may be awarded to me, and a reasonable time may be allowed to collect my 
witnesses and proofs from the State of Missouri. 

Mr. Webster then submitted the following order: 

Ordered, That James H. Peck file his answer and plea with the Secretary 
of the Senate, to the article of impeachment exhibited against him by the 
House of Representatives, on or before the second Monday of the next session 
of Congress. 

Ordered, That the Secretary notify the foregoing order to the House of 
Representatives, and to James H. Peck, 

Mr. Bibb moved to amend the order, by striking out the ‘* second Mon- 
day of the next Session of Congress,” and inserting the twenty-fifth day of 
the present month, which was agreed to; and the order was then made as 
amended, 

The court adjourned to meet on Tuesday, the 25th inst., at 12 o’clock ; 
and the trial was finally continued to the next Session of Congress. 


Anticte exhibited by the House of Representatives of the United States, in 
the name of themselves, and of allthe people of the United States, against 
James H. Peck, Judge of the district court of the United States for the 
district of Missouri, in maintenance and support of their impeachment 
against him for high misdemeanors in office. 

ARTICLE, 

That the said James H. Peck, judge of the district court of the United 
States for the district of Missouri, at a term of the said court, holden at St. 
Louis, in the state of Missouri, on the fourth Monday in December, one 
thousand eight hundred and twenty-five, did, under and by virtue of the 
powerjand authority vested in the said court, by the act of the Congress of 
the United States, entitled, “ An act enabling the claimants to lands within 
the limits of the state of Missouri and territory of Arkansas to institute pro- 
ceedings to try the validity of their claims,” approved on the twenty-sixth 
day of May, one thousand eight hundred and twenty-four, render a final 
decree of the said court in favor of the United States, and against the validi- 
ty of the claim of the petitioners, in a certain matter or cause depending in 
the said court, under the said act, and before that time prosecuted in the 
said court, before the said Judge, by Julie Soulard, widow of Antoine Sou- 
Jard, and James G. Soulard, Henry G. Soulard, Bliza Soulard, and Benjamin 
A. Soulard, children and heirs at law of the said Antoine Soulard, petitioners 
against the United States, praying for the confirmation of their claim, under 
the said act, to certain lands situated in the said state of Missouri; and the 
said court did thereafter, on the thirtieth day of December, in the said year, 
adjourn to sit again on the third Monday in April, one thousand eight hun- 
dred and twenty-six. 

And the said petitioners did, and at the December term of the said court 
holden by and before the said James H. Peck, Judge as aforesaid, in due 
form of law, under the said act, appeal against the United States, from the 
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judgment and decree so made and entered in the said matter, to the supreme 
court of the United States ; of which appeal so made and taken in the said 

district court, the said James H. Peck, Judge of the said court, had then 

and there full notice. And the said James H. Peck, after the said matter or 

cause had so been duly appealed to the supreme court of the United States, 
and on or about the thirtieth day of March, one thousand eight hundred 

and twenty-six, did cause to be published in a certain public newspaper, 

printed at the city of St. Louis, called **The Missouri Republican,” a certain 
communication prepared by the said James H. Peck, purporting to be the 
opinion of the said James H. Peck, asa judge of the said court, in the matter 
or cause aforesaid, and purporting to set forth the reasons of the said James 
ii, Peck, as such judge, for the said decree : and that Luke Edward Law- 
less, a citizen of the United States, and an attorney and counsellor at law, in 
the said district court, and who had been of counsel forthe petitioners in the 
said courtin the matter aforesaid, did, thereafter, and on or about the eighth 
day of April, one thousand eight hundred and twenty-six, cause to be pub- 
lished ina certain other newspaper, printed at the city of St. Louis, called 
‘‘ The Missouri Advocate and St, Louis Enquirer,” a certain article signed 
‘* A Citizen,” and purporting to contain an exposition of certain errors of 
doctrine and facts alleged to be contained in the opinion of the said James 
il. Peck, as before that time so published, which publication by the said 
Luke Edward Lawless, was to the effect following, viz : 

70 the Editor: 

Sir,—I have re: a with the attention which the subject deserves, the 
opinion of Judge Peck, on the claim of the widow and heirs of Antoine 
Soulard, published in the Republican of the 30th ultimo. 1 observe that 
although the Judge has thought proper to decide against the claim, he 
leaves the grounds of his decree open for further discussion. 

Availing myself, therefore, of this permission, and considering the opinion 
10 published, to be a fair subject of examination to every citizen who feels 
himself interested in, or aggrieved by its operation, I beg leave to point the 


attention ofthe public to some of the principal errors which I think I have 
discovered in it. In doing so, I shail confine myself to little more than an 
enumeration of those errors, wi thout entering into any demonstration or 
developed reasoning on the subject. ‘This would require more space than 


a newspaper allows, and besides, is not, as regards most of the points, abso 
lutely necessary. 
Judge Peck, in this opinion, seems to me to have erred in'the following 
ssumptic ns, as well of fact as of dectrin 


Ist. That, by the ordinance 1754, a sub-delegate was prohibited from 
making a erant in consideration of services rendered or to be rendered, 

2d. That a sub-delegate m Louisiana was not a sub-lelegate as contem 
plated by the above ordinance 

dd. “That O’Reily’s regulations, made in February, 1770, can be consid 
ered as demonstrative of the extent of the granting power of either the 
vovernor weneral the sub-del tes under the royal order of August, 
{ ; 


th. That the royal order of August, 1770, (as recited or referred to in 


the preamble to the regulations of Morales, of July, 1799) related exclu 
iwcly to the governor general 
sth. That the word * mercedes” in the ordinance of 1754, which inthe 
panish language mx “rifts,” can be narrowed by any thing im that 
dimance or in any other law, to the idea of a grant to an Indian, or a reward 
yan gnformer, and much less, to 2a mere sale for money 


r terms applicable, 
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Opelousas, Attakapas, and Natchitoches, (in 8th article of O’Reily’s regu- 
lations), prohibits a larger grant in Upper Louisiana, 

9th. That the regu lations of the governor general, Gayoso, dated 9th 
September, 1797, entitled ‘in structions to be observed for the admission 
of new settlers,” prohibit, in future, a grant for services, or have the effect 
of annulling that to Antoine Soulard, which was made in 1796, and not lo- 
cated or surveyed until February, 1804, 

10th. That the complete titles made by Gayoso, are not to be referred to 
as affording the construction made by Gayoso himself of his own regu- 
lations. 

llth. That, although the regulations of Morales were not promulgated as 
law in Upper Louisiana, the grantee in the principal case was bound by 
them, inasmuch as he had notice, or must be presumed, * from the official 
station which he held,” to have had notice of their terms. 

12th. That the regulations of Morales ‘* exclude all belief, that any law 
existed under which a confirmation of the title in question could have been 
claimed.” 

13th. That the complete titles, (produced to the court) made by the gov- 
ernor general, or the intendant general, though based on incomplete titles, 
not conformable to the regulations of O’Riley, Gayoso, or Morales, afford 
no inference in favor of the power of the lieutenant governor, from whom 
these incomplete titles emanated, and must be considered as an anomalous 
exercise of power in favor of ae idual grantees. 

14th. That the language of Mor - s himself, in the complete titles issued 
by him, on concessions made wrt the heutenant governor of Upper Louisiana, 
anterior to the date of his recul: eiblies ought not to be ré fe a lL to as fur- 
nishing the construction which he, Morales, put on his own regulations. 

15th. That the uniform practice of the sub-delegates or lieutenant gover 
nor Sao ouis siana, from the oo establishment of that province, to the 
10th March, 1804, is to be disregarded, as proof of law, usage, or custom, 
therein. 

16th. That the historical fact, that nineteen-twentieths of the titles te 
lands in Upper Louisiana were not only incomplete, but not conformable 
to the regulations of O’} tiley, Ga yoso, or .orales, a the date of the cession 
to the U nited States, affords no inference in favor of the general k rality of 
those titles. 

17th. That the fact, that incomplete concessions, whether floating o1 
located, were, previous to the cession, treated and considered by the gov 
ernment and population of juisiana as property, saleable, transferable, 
and the subject of inheritance a ribution ah iniestalo, furnishes no in 
those titles r to their clai oO 1 protection of the 


5 EEA ORT nate 


ference in favor of 
treaty of cession, or of the law na 

18th. That the laws of cong ress heretofore passed in favor of incomplete 
titles, furnish no argument or protecting principle in favor of those titles 
of a precisely similar character, which remain unconfirmed, 

In addition to the above, a number of other errors, consequential on those 
indicated, might be stated. The Judge’s doctrine as to the forfeiture, 
which he contends is inflicted by Morales’ regulations, seems to me to be 
peculiarly pregnant with grievous consequences. I shall, however, not 
tire the reader with any further enumeration, and shall detain him only to 
observe, by way of conclusion, that the Judge’s recollection of the argu- 
ment of the counsel for the petitioner; as delivered at the b: ar, differs ma- 
terially from what I can remember, who also heard it. In justice to the 
counsel, I beg to observe, that all that I have now submitted to the public, 
has been suggested by that argument as spoken, and by the printed report 
of it, which is even now before me. A. CITIZEN.” 


And the said James H. Peck, judge as aforesaid, unmindful of the solemn 
duties of his station, and that he held the same by the constitution of the 
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United States, during good behaviour only, with intention wrongfully and 
unjustly to oppress, imprison, and otherwise injure the said Luke Edward 
Lawless, under color of law, did, thereafter, at a term of the said district 
court of the U. States, for the district of Missouri, begun and held at the 
city of St. Louis, in the state of Missouri, on the third Monday in April, one 
thousand eight hundred and twenty six, arbitrarily, oppressively, and un- 


justly, and under the further colorand pretence, that the said Luke Edward 


Lawless was answerable to the said court for the said publication, signed 
**a citizen,” as for a contempt thereof, institute, in the said court, before 
him, the said James H. Peck, judge as aforesaid, certain proceedings against 
the said Luke Edward Lawless, in a summary way, by attachment, issued 
for that purpose, by the order of the said James H. Peck, as such judge, 
against the person of the said Luke Edward Lawless, touching the said pre- 
tended contempt, under and by virtue of which said attachment the said 
Luke Edward Lawless was, on the twenty first day of April, one thousand 
eight hundred and twenty six, arrested, imprisoned and brought into the 
said court, before the said judge, in the custody of the marshal of the said 
state; and the said James H. Peck, judge as aforesaid, did, afterwards, on 
the same day, under the colourand pretence aforesaid, and with the intent 

aforesaid, in the said court, then and there unjustly, oppressively, and 
arbitrarily, order and adjudge that the said Luke Edward Lawless, for the 
cause aforesaid, should be committed to prison for the period of twenty 
four hours, and that he should be suspended from practising as an attorney 
or counsellor at law in the said district court for the period of eighteen calen. 
der months from that day; and did then and there further cause the said 
unjust and oppressive sentence to be carried into execution; and the said 
Luke Edward Lawless was, under colour of the said sentence, and by the 
order of the said James H. Peck, judge as aforesaid, thereupon suspended 
from practising as such attorney or counsellor in the said court for the 
period aforesaid, and immediately committed to the common prison in the 
said city of St. Louis, to the great disparagement of public justice, the 
abuse of judicial authority, and to the subversion of the liberties of the 
people of the United States. 

And the House of Representatives, by protestation, saving to them- 
selves the liberty of exhibiting, at any time hereafter, any further articles 
or other accusations on impeachment, against the said James H. Peck, and 
also of replying to his answers which he shall make unto the article herein 
preferred against him, and of offering proof to the same, and every part 
thereof, and to all and every other article, accusation or impeachment, 
which shall be exhibited by them as the case shall require, do demand that 
the said James H. Peck may be put to answer the misdemeanors herein 
charged against him, and that such proceedings, examination, trials, and 
judgments, may be thereupon had and given, as may be agreeable to law 
and justice. 





Bitevary Xutelliaence. 


Tenures of Littleton.—A new work has been published in London entitled 
**.4A Commentary on the Tenures of Littleton, written prior to the publication of 
Coke upon Littleton; edited from a copy in the Harleian Collection of Manu- 
scripts, by Henry Carey, of Lincoln’s Inn, Barrister at Law.’’ ‘The editor’s 
(Mr. Carey’s) attention was first attracted, it seems, to this work by the 
high terms in which: it has been spoken of by Mr. Hargrave, who not merely 
refers to it as authority in his edition of Coke upon Littleton, but incurred 
the meee of getting ittranscribed. In the catalogue of Harleian MSS. 
the Commentary is mentioned as follows. ‘A book in fol. written by di- 
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verse hands, wherein is contained a comment on the Tenures of Judge Lit- 
tleton, by no means to be ascribed to Sir Edward Coke, whose works are 

often therein cited, The author lived in the time of King James the First. 

At the beginning of the book is the name of Arthur Kingesby.” In the 

opinion of Mr. Hargrave this relic of ancient law literature is a “very in- 
structive and methodical work;” and according to the same authority, ‘* it 
appears to have been written after the publication of a great part of such 

of Lord Coke’s Reports as were published by himself;”” but, adds the same 

authority, ‘as I have not yet observed any instance of a reference to the 
Coke upon Littleton, I presume that this manuscript was prior to that pub- 

lication.” After a more minute examination of the work than Mr. H. has 
bestowed on it, Mr. Carey professes himself unable to give a more satisfac- 
tory account; and he is also of opinion that it was written prior to the pub- 
lication of Coke upon Littleton. Mr. Carey is likewise of opinion that it is 
the work of a single hand, and that the commentator was above the age of 
fifty when he began, but discovers, he says, no clue which leads him to the 
name of the author. As to the merits of the “ Commentary,” the London 
Magazine says:—‘‘If it does not exhibit such variety of information and 
acuteness of reasoning as the First Institute, we think it nevertheless, in 
some points, decidedly superior. The annotator has throughout made his 
commentary subordinate to the text which it is his object to verify and 
explain, and hence the reader may pass from one section of Littleton to 
another without losing sight of their beautiful dependence. This great de- 
sideratum is unattainable in Coke, whose very exuberance, by constantly 
running into redundancy, disqualified him for mere editorial exposition.” 
So far as authority is concerned, it is very correctly remarked by the Lon- 
don Magazine, that **no newly discovered and anonymous manuscript can 
compete with the prescriptive reputation of the First Institute.”’—As to Mr, 
Carey’s mode of editing, we will allow him to speak for himself: “ My first 
care was to obtain an accurate copy from the Harleian Manuscript; I then 
collated the references with the reports and other works quoted, and 
supplied palpable omissions, where it was in my power to do so; and, lastly, 
I thought it advisable to compare'the present commentary with Lord Coke’s, 
and to point out those instances in which they differ or follow the same 
course.”—Pref. p. 5. 

The * Letter to M. &. Taylor, Esqr. one of the Judges of the Court of Chan- 
cery,” which was lately published in London, contains sketches of the 
characters of the several judges who have filled the equity bench in Eng- 
land, since 1813. Of these sketches we select that of Sir William Grant, 
as a specimen.—** He brought with him a powerful, though a slow mind, 
anda sincere desire to fulfil the. duties of his situation. But he hada 
great part of his business to learn. He had been bred to the common law bar. 
iuring the last few years of his forensic life, indeed, he had practised almost 
exclusively in the Court of Exchequer, taking equitable‘as well as legal cases. 
His view ofa case, when once he saw it in all its bearings, was generally cor- 
rect; his mode of treating it powerful. But it was long before he made himself 
thoroughly master of it. Several of the counsel who practised in his court, 
were of the same standing with himself, and his equals in talent; almost all had 
much more experience than himself in chancery business. ‘The consequence 
which might have been expected ensued; he showed much diffidence when- 
ever a barrister of experience expressed a decided opinion. Points, about 
which there ought to have been but little doubt, were argued at considera- 
ble length, and each case occupied more time than it need to have done. 
Meanwhile more of the Lord Chancellor’s time was devoted to the House 
of Lords, and the number of appeals was increased by those from the new 
Court.”” We learn from the same work, that upon the death of Lord Gif- 
ford, Master of the Rolls, in 1826, he was succeeded by the present Lord 
Lyndhurst; and that the latter was cleyated to the woolsack in April 1827. 
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Literary Piracy in New York.—The following paragraph is copied from 
the Ontario Messenger:— 

The publishers of the Ontario Messenger have been surprised to learn 
from advertisements in the Albany papers, and otherwise, that Messrs. 
Websters and Skinners have published a book which they call oles on the 
Revised Statutes, purporting to contain the numbers originally published in 
the Ontario Messenger on that subject. ‘The injustice of this proceeding 
is most manifest, and in due time we shall endeav gur to ascertain w hether 
the laws of our country afford any redress. In the:mean while we would 
suggest, that it is impossible Messrs. Websters and Skinners’ edition should 
contain the whole abstract of the Revised Statutes prepared by the author 
of the numbers we published, because some seven or eight numbers never 
were published in the Messenger but were printed from the manuscript, 
directly, in the volume publishe dbyus. We have seen a few pages of the 
edition of Messrs. W. and S., and find that it contains no marginal notes 
whatever, and we are very confident it cannot contain the supplementary 
notes, nor the very valuable forms of conveyances, &c. in our volume, 
Thus much it seemed a duty to the pul blic, , to state; in order to put them on 
their guard against the surreptitious work of Messrs. W. and S., and to ap 
prise the m, that there is eve rn reason to believe, that it is imperfect. When 
we obtain a sight of the book, we shall have more to say on the subject. 


} 


Codification. —A correspondent of the Providence Daily Journal has lately 
communicated to that paper the following parody of Hamlet’s Soliloquy 


A code, or not a code—that is the question 


Whether ’tis better in the law to suffer 


The flaws and defects of numerous practiques, 

Or to take arms against a sea of troubles, 

And, by revising, end them !—To prune—to change 
i ey 


No more !—And by a code to say we end 

Abuses, and the thousand natural pests 

That law is heir to: *tis a consummation 

Devoutly to be wished.—To prune—to change: 

ro change, perhaps cl stro) 'ay, there’s the rub ! 

For in that sleep of law what ill 
Hed he dreadful plague, 


may come, 


When we have shuffled off 
Must give us pause, ‘There’s the respect 

That makes precedents of so long life; 

For who w oom d bear the whips and smarts of law; 
The high judge’s frown; the lawyer ’s charges; 
The pangs of ‘satis fying debts; the law’s d lelay ’ 
The insolence of sheriffs, and the spurns 

That patient merit of the policeman ‘tale S, 

When he himself might his guictus make 

With a bare reform ? Who would judges pay, 
To groan and sweat under a weary life; 

But that the dread of something after changx 
(Those undiscovered evils, from whose ruin 

No government returns)— puzzles the will, 

And makes us rather bear those ills we have 
Than fly to others that we know not of, 

Thus Wisdom docs make cowards of us all, 

And thus the native hue of resolution 

Is sicklied o’er with the pale cast of thought, 

And enterprizes of great pith and moment 

With this regard their currents turn away, 

And lose the name of action. 
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